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THE NICEST THING... 
ABOUT STOCKHOLDERS’ MEETINGS... 


is the effortless way they proceed when CT 
is used to handle the prior-to-meeting de- 
tails... The disturbing fuss and bother that 
interrupts regular routine in the client’s 
office and takes busy personnel away from 
regular duties is avoided. 


What's more, CT meeting services are inex- 


pensive ...in many cases less than the hid- 
den costs your clients now pay to handle 
all the detail of proxy checking and tabula- 
tion themselves. 


NICEST THING... : 
YOU CAN DO ABOUT YOUR CLIENTS’ MEETINGS... 


is suggest they ask for a free estimate at 
the nearest CT office. 
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ck Skstem \f Cokpordte Protkctioh 


Without A,T,T,O,R,N,E,Y, it’s nothing! 


The CT System of Corporate Protection is installed 


for a corporation on/y upon the specific, direct instruc- 


tions of the corporation’s own lawyer. 


That means more safety for the corporation. 


Only its own lawyer knows best how to protect the 


corporation’s right to do business. 


Only lawyer-installed and, after installation, lawyer- 
supervised CT service is comp/ete protection for the 


corporation. 


That is why, when corporation officials inquire 
directly about CT service, CT a/ways says, “See 


your lawyer!” 














foreign 


corporations 


Service on State Officials 


In forty-two states and the District 
of Columbia, an unlicensed foreign cor- 
poration doing business in the state is 
vulnerable to suit commenced by serv- 
ice on the Secretary of State or some 
other official or board. These officials 
have been designated by statute, either 
explicitly or by implication, to serve as 
agents for service of process on unli- 
censed foreign corporations doing business 
in the state. The list is an impressive 
one, and includes even the two newest 
states: 


Alabama Montana 
Alaska Nebraska 
Arkansas Nevada 
California New Hampshire 
Colorado New Mexico 
Connecticut North Carolina 
Delaware North Dakota 
District of Columbia Ohio 

Florida Oklahoma 
Georgia Oregon 

Hawali Pennsylvania 
Indiana Rhode Island 
Towa South Carolina 
Kansas Tennessee 
Kentucky Texas 
Louisiana Vermont 
Maine Virginia 
Maryland Washington 
Massachusetts West Virginia 
Minnesota Wisconsin 
Mississippi Wyoming 


It should be noted that, while in 
thirty-seven states the relevant statutes 
are clearly applicable to unlicensed for- 
eign corporations, in five states and the 
District the language of the statutes 
is less definitive. However, in these six 
jurisdictions, Alaska, District of Co- 
lumbia, Nebraska, North Dakota, South 
Dakota and Washington, it is possible 





that the statutes may be interpreted, 
and in at least two cases have been 
interpreted, to mean that service of 
process on unlicensed foreign corpora- 
tions can be effected by service on a 
state official or board.’ 


Although there is provision in all 
forty-three jurisdictions for the for- 
warding of notice of the service of 
process to the corporation, in most cases 
the official served will not have avail- 
able the address of the unlicensed cor- 
poration and there is the possibility 
that a default judgment will be entered. 
Such a situation points up the impor- 
tance of timely qualification, thereby 
channeling process through an agent 
of the corporation’s own choice and 
placing on the state’s records a corpo- 
rate address to which process may be 
directed. 


It would appear that the time has 
long since passed for a successful ob- 
jection to these statutes on constitutional 
grounds. In 1950, the Supreme Court 
of the United States denied a petition 
for a writ of certiorari to the United 
States Court of Appeals, Fifth Circuit, 
in a case in which the Circuit Court 
had upheld the Alabama statute z- pro- 
viding due process. Service had been 
effected on an unlicensed foreign cor- 
poration doing business in Alabama by 
serving the Secretary of State as its 
presumed statutory agent. Although, 
in denying the petition for a writ of 
certiorari, the Supreme Court did not 


1 South Dakota: Service upheld in Clay v. Kent Oil Co., 38 N. W. 2d 258. Washing- 
ton: Service upheld in State of Washington ex rel. Bond & Goodwin & Tucker, Inc. v. 


Superior Court, 289 U. S. 361, 53 S. Ct. 624. 
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pass on the question as to whether 
such a statute afforded due process of 
law to the unlicensed corporation, the 
effect of its denial of the writ was to 
leave in effect the decision of the Cir- 
cuit Court.? 


In most of the forty-three jurisdic- 
tions, the statutes designate the Sec- 
retary of State as the person to be 
served. However, in nine some other 
official or board is named: Alaska, Di- 
rector of Finance; District of Columbia, 
Commissioners of the District; Hawaii, 
Treasurer of Hawaii; Maryland, State 
Department of Assessment and Taxa- 
tion; Massachusetts, Commissioner of 
Corporations and Taxation; Oregon, 
Corporation Commissioner; Rhode Is- 
land, Director of the Department of 
Business Regulation; Virginia, Clerk 
of the Corporation Commission; and in 
West Virginia, the Auditor of the State. 


Other variations appear in some of 
the statutes. For example, in the six 
jurisdictions in which the statutes are 
not clearly applicable, on their face, 
to unlicensed corporations, the statutes 
usually take the form of designating 
an agent for service of process in the 
event of the death, resignation or re- 
moval of the agent appointed by the 
corporation. In-some cases, the statute 
designates a state official as agent only 
if the corporation has failed, after a 
specified time, to appoint an agent to 
replace the one who died, resigned, 
or was removed, 


The Vermont statute, in language 
similar to that of Minnesota, provides 
that “if a foreign corporation makes a 
contract with a resident of Vermont 
to be performed in whole or in part by 
either party in Vermont, or if such 


® Shippers Pre-Cooling 
denied, 340 U. S. 816, 71 S. Ct. 45. 


foreign corporation commits a tort in 
whole or in part in Vermont against a 
resident of Vermont, such acts shall be 
deemed to be doing business in Ver- 
mont by such foreign corporation and 
shall be deemed equivalent to the appoint- 
ment by such foreign corporation of 
the Secretary of State of Vermont” as 
its attorney for service of process. Al- 
though most of the states have made 
the appointment of an official as process 
agent for an unlicensed corporation con- 
tingent on the corporation’s doing busi- 
ness in the state, few appear to have 
so narrowly defined the kind of business 
done. 


The number of states which have 
enacted statutes designating a state 
official or board as agent for unlicensed 
foreign corporations has grown steadily 
during recent years. There is no rea- 
son to doubt that this trend will con- 
tinue until, eventually, every state may 
have such a statute. The danger in- 
herent in such provisions is clear: the 
entry of default judgments against the 
unlicensed corporation, through which 
the corporation may first learn of the 
litigation. Where the corporation’s local 
activities approach the borderline of 
“doing business”, counsel may suggest 
qualification, including the appointment 
of a process agent, in order to guard 
against the entry of such judgments. 


Listed below are decisions upholding 
service of process on unlicensed foreign 
corporations effected by service on a 
state official or board, as well as deci- 
sions setting aside such service. The 
cases have usually turned on the suf- 
ficiency of the activities of the corpora- 
tion to constitute doing business under 
the relevant statutes. 


Service v. Macks, 181 F. 24 510; petition for writ of certiorari 
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Service of Process Upheld 






















Alabama: Shippers Pre-Cooling Service v. Macks, 181 F. 2d 510, certiorari denied, 


340 U. S. 816, 71 S. Ct. 45. Orange-Crush Grapico Bottling Co. v. The Seven-Up Co., 128 
F. Supp. 174. 


Arkansas: Gland-O-Lac Co. v. Franklin, 327 S. W. 2d 558. Hot Springs School Dist. 


v. Surface Combustion Corp., 261 S. W. 2d 769. Chapman Chemical Co. v. Taylor, 222 
S. W. 2d 820. 


California: Jeter v. Austin Trailer Equipment Co. et al., 265 P. 24 130. Fielding et al. 
v. Superior Court, 244 P. 2d 968, certiorari denied, 73 S. Ct. 277. Sales Affiliates v. Supe- 
rior Court, 214 P. 24 541. Iowa Mfg. Co. v. Superior Court, 246 P. 2d 681. Moran T. & T. 
Co. v. Superior Court, 194 P. 24 595. 


Florida: State ex rel. Guardian Indemnity Corp. v. Harrison, 74 So. 2d 371. 
Iowa: Electrical Equipment Co., Inc. v. Hamm, 217 F. 2d 656. 

Kansas: Toedman v. Nooter Corp., 308 P. 2d 138, 180 Kan. 703. 

Kentucky: Star Elkhorn Coal Co. v. Red Ash Pocahontas Coal Co., 102 F. 2d 258. 
Louisiana: Harnischfeger Sales Corp. v. Sternborg Co., Inc., 154 So. 10. 
Maryland: Johns v. Bay State Abrasive Products Co. et al., 89 F. Supp. 654. 


Massachusetts: London’s Inc. v. Mack Shirt Corp., 114 F. Supp. 883. Boston Pack- 
aging Co., Inc. v. Woodman Co., Inc., 125 F. Supp. 567. 


Minnesota: Beck v. Spindler, 99 N. W. 2d 670. 

Mississippi: Davis-Wood Lumber Co. v. Ladner, 50 So. 2d 615. 

Montana: Montana Valley Land Co. v. Bestul et al., 253 P. 2d 325. 

New Hampshire: Labonte v. Amz2rican Mercury Magazine, Inc. et al., 96 A. 2d 200. 
New Mexico: Silva v. Crombie & Co., 44 P. 2d 719. 


North Carolina: Shepard v. Rheem Manufacturing Co. et al., 106 S. E. 2d 704. 
Lunceford v. Com. Trav. Mut. Acc. Assn., 129 S. E. 805. Harrison v. Curley et al., 
37 S. E. 2d 489. 


Oklahoma: Kaw Boiler Works v. Frymyer, 227 P. 453. 
Seuth Carolina: Hunter v. Afro-American Co., 133 F. Supp. 812. 
South Dakota: Clay v. Kent Oil Co., 38 N. W. 2d 258. 
Vermont: Smyth v. Twin State Improvement Corp., 80 A. 2d 664. 


Virginia: Knott Corp. v. Furman, 163 F. 2d 199, certiorari denied. 332 U. S. 809, 
rehearing denied, 322 U. S. 826. Hure v. Morgan, Jones & Co., 79 S. E. 2d 862. 


Washington: State of Washington ex rel. Bond & Goodwin & Tucker, Inc. v. Superior 
Court, 289 U. S. 361, 53 S. Ct. 624. 
























Service of Process Set Aside 


Arkansas: Charles Keeshin, Inc. v. Gordon Johnson Co., 109 F. Supp. 939. 
California: Smith & Wesson, Inc. v. Municipal Court, 289 P. 2d 26. 
Florida: Gallant v. McKinney, 104 F. Supp. 277. 

Georgia: Georgia Lumber & Veneer Corp. v. Solem Mach. Co., 150 F. Supp. 126. 
Maryland: Park Beverage Co. v. Goebel Brewing Co., 79 A. 2d 157. 


Massachusetts: Nicholas v. Cowles Magazine, Inc., 103 F. Supp. 864. A. G. Bliss Co. 
v. United Carr Fastener Co. of Canada, Ltd., 116 F. Supp. 291. 


Montana: Clapper Motor Co. v. Robinson Motor Co., 119 F. Supp. 79. 


North Carolina: Radio Station WFMR, Inc. v. Hitel-McCullough, Inc., 59 S. E. 2d 
779. Putnam v. Triangle Publications, Inc., 96 S. E. 24 445. Erlanger Mills, Inc. v. 
Cohoes Fibre Millis, Inc., 239 F. 2d 502. 


stancestscinimes tS ppt seacnnememetainicnaereanns 


DELAWARE 


Resolution of board of directors changing annual 

meeting date, which had been held invalid in prior 

decision, held not validated by director’s subsequent 
waiver of notice. 


Petitioning stockholder sought the ap- 
pointment of a Master to hold a meet- 
ing of stockholders to elect directors, 
alleging that the corporation’s annual 
meeting was not held on the date re- 
quired by the by-laws, the first Monday 
of May, 1959. 


A resolution adopted at a meeting of 
the directors held on March 3, 1958, 
changing the annual meeting date from 
May to August, had been held invalid 
in prior litigation because the action 
had been taken without notice to a 
then director. The court had directed 
the holding of an election in the prior 
action, and the director who had had 
no notice was: reelected. 


At a meeting of the new board in 
March, 1959, this director gave a waiver 
of notice of the 1958 meeting, and the 
corporation contended that this waiver 
validated the by-law change made at 
the 1958 meeting changing the annual 
meeting date to the August date. As 
a result, the corporation took the posi- 
tion that when, at the March, 1959, 
meeting, the board again attempted to 
change the annual meeting date, such 
action was legal, since it was taken 
more than 60 days before the August 
meeting date, as required by 8 Del. C. § 222. 


The corporation’s argument was prem- 
ised on 8 Del. C. §229, which pro- 
vides, generally, that whenever notice 
is required, a waiver, whether given 
before or after the time stated therein, 
is deemed the equivalent thereto. 


The Delaware Chancery Court for 
New Castle County concluded that the 
waiver was invalid because it would 
amount to a “misuse of the statutory 
purpose of the waiver statute” to per- 
mit its use to circumvent the judgment 
of the court in the prior action. In 
addition, the court took the view that 
the waiver statute does not permit a 
waiver to be given by a party who no 
longer is in a position which would 
have entitled him to notice. Since the 
waiver was not valid, it did not legalize 
the action taken at the 1958 meeting. 
The date of the annual meeting, there- 
fore, remained the first Monday in 
May, and the action of the 1959 meet- 
ing was too late. The court granted 
plaintiff's motion for summary judgment. 

In the matter of Seminole Oil & Gas 
Corporation, 155 A. 2d 887. Louis Gold- 
stein, for petitioner. Arthur G. Logan, 
Marvel, Boggs & Theisen, for defend- 
ant Seminole Oil & Gas Corporation. 
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Exchange of cash for stock in merger of parent and 







subsidiary Delaware corporations sustained where 


By the terms of the merger of parent 
and subsidiary Delaware corporations, 
stockholders in the subsidiary were to 
be paid in cash for their stock. The 
parent corporation owned over 96% of 
the stock of the. subsidiary, and the 
merger was made pursuant to 8 Del. 
C. §253 which permits a simplified 
merger procedure in the case of parent 
and subsidiary corporations where the 
parent owns 90% or more of the stock 
of the subsidiary. The Court of Chan- 
cery, New Castle County (The Corpo- 
ration Journal, February—March 1959, 
page 184), had taken the view, affirmed 
on appeal by the Delaware Supreme 


parent owned more than 90% of stock of subsidiary. 










Defendant German corporation could not be com- 


Court, that the language of a 1957 
amendment to Section 253, that the 
resolution shall state “the terms and 
conditions of the merger, including the 
securities, cash or other consideration 
to be issued,” authorized a merger plan 
by which shares were to be exchanged 
for cash alone. 


Coyne et al. v. Park & Tilford Dis- 
tillers Corporation et al., 154 A. 2d 893. 
H. James Conaway, Jr., of Morford, 
Young & Conaway, of Wilmington, for 
appellants. Aaron Finger, of Richards, 
Layton & Finger, of Wilmington, for 
appellee Schenley Industries, Inc. 


pelled to appear by the seizure of shares of stock in 
a Delaware corporation held by defendant’s wholly 


Plaintiff brought this action in the Court 
of Chancery of Delaware against de- 
fendant German corporation, for a money 
judgment, charging that defendant failed 
to compensate him properly while he 
was in its employ in Germany. The 
issue before the Court of Chancery was 
whether plaintiff could compel defend- 
ant’s appearance under § 366 of Title 
10 Del. C. by the seizure of shares of 
stock in a Delaware corporation owned 
by defendant’s wholly owned subsidiary. 
The Chancery Court vacated the seizure 
(The Corporation Journal, August—Sep- 
tember 1959, page 252), and plaintiff 
appealed. 


owned subsidiary. 


a 


The Supreme Court of Delaware, af- 
firming the judgment of the Chancery 
Court, took the position that “A cred- 
itor of the parent corporation may not, 
in the absence of fraud, disregard the 
separate existence of a subsidiary cor- 
poration and look directly to specific 
assets of a subsidiary for satisfaction 
of his claims against the parent.” 


Buechner v. Farbenfabriken Bayer Ak- 
tiengesell, 154 A. 2d 684. Carl W. Nor- 
tenson, for appellant. Thomas Cooch, 
of Connolly, Cooch & Bove, for appellee. 
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‘oreign corporations 


NEW JERSEY 


Unlicensed foreign corporation held doing business 

in New Jersey so as to be prohibited from enforcing 

contract in New Jersey where it had district man- 
ager and 18 “detailmen” in State. 


Plaintiff unlicensed Indiana corporation 
sought to compel defendant to comply 
with minimum prices fixed for the re- 
sale of plaintiff's products in accord- 
ance with the New Jersey Fair Trade 
Act. The substantial defense interposed 
was plaintiff’s alleged inability to sue 
by reason of being unlicensed as a for- 
eign corporation. Plaintiff argued that 
it was not doing business in the state 
and that, even if held to be doing busi- 
ness, provisions of the Corporation Act 
barring suit, or applying retaliatory 
provisions, did not apply to it because 
its goods were distributed solely in in- 
terstate commerce. 


The Superior Court of New Jersey, 
Chancery Division, noted that plaintiff 
had an employee, a district manager in 
charge of its local marketing division, 
at an office in New Jersey, with a sec- 
retary and eighteen “detailmen” on a 
salary basis who did work stated to be 
“promotional and informational only.” 
It determined that plaintiff was doing 


PENNSYLVANIA 


business and had not complied with the 
provisions of the Corporation Act, even 
though engaged in interstate commerce. 
The Court, denying plaintiff's applica- 
tion for an interlocutory injunction, 
ruled that the plaintiff was barred from 
suing under the Corporation Act upon 
any contract made by it in the State, 
noting that the relationship between 
plaintiff and defendant was “based upon 
a contract made in this State by virtue 
of the Fair Trade Act.” It thus re- 
garded New Jersey and Indiana retali- 
atory statutory provisions as effective 
in barring the suit. 

Eli Lilly and Company v. Sav-On 
Drugs, Inc., 154 A. 2d 650. Lorentz & 
Stamler (Joseph H. Stamler and Melvin 
P. Antell, appearing) for plaintiff. Lum, 
Fairlie & Foster (William F. Tompkins 
and Warren E. Dunn, appearing) for 
defendant. (Appeal filed in the New 
Jersey Superior Court, Appellate Divi- 
sion; Docket No. A-70-59.) 


Service on foreign corporation authorized to trans- 

act business in Pennsylvania by serving individual 

at corporation’s registered office would be valid if 

such individual was, in fact, the agent of the foreign 
corporation. 


Plaintiff instituted suit against defend- 
ant qualified foreign corporation by hand- 
ing copies of the complaint and sum- 
mons to an individual at the defendant’s 
registered office in Pennsylvania. Defend- 


ant moved to dismiss on the ground, 
among others, of illegal service of proc- 
ess, since the Pennsylvania Business 
Corporation Law provides for service 
on foreign corporations authorized to 
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transact business in the Commonwealth 
by serving the Secretary of the Com- 
monwealth. 


The United States District Court for 
the Eastern District of Pennsylvania 
found that it was unnecessary to deter- 
mine the validity of the service since 
a second service was made on the Sec- 
retary of the Commonwealth which was 
“clearly valid under the Federal and 
the Pennsylvania law.” Nevertheless, 
the court commented that “service upon 
a foreign corporation authorized to trans- 
act business in the Commonwealth of 
Pennsylvania by serving the Secretary of 
the Commonwealth is a permissive, not 
mandatory, method of service.” The 
court pointed out that both the Federal 
rules and Pennsylvania law permit serv- 
ice of process on an agent. Whether or 
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Mere solicitation of business through independent 


not the person served was such an 
agent depends on the facts, but the 
“fact that he was served at defendant’s 
registered office could give rise to the 
presumption” that he was deféndant’s 
agent, thus shifting the burden of prov- 
ing the contrary on defendant. In addition 
the court pointed out that the place of 
service, defendant’s registered office, was 
precisely the place service on the Sec- 
retary of the Commonwealth, under 
the provisions of the Business Corpo- 
ration Law, would terminate, and would 
more likely result in actual notice to 
defendant than service on the Secre- 
tary. The motion to dismiss was denied. 

Gazdsinski v. Laurel Pipeline Company 
et al., United States District Court, 


Eastern District of Pennsylvania, No- 
vember 6, 1959. 


contractors held insufficient to subject foreign cor- 
poration to service of process. 


The Supreme Court of Pennsylvania 
affirmed, on the opinion of the lower 
court, a decision of the Court of Com- 
mon Pleas of Bucks County (8 Bucks 
County Law Reporter 298, The Cor- 
poration Journal, October—November, 
1959, page 273), in which a foreign cor- 
poration was held not subject to service 
of process. The extent of the defendant 
foreign manufacturing corporation’s ac- 
tivity in Pennsylvania was the solicitation 
of business through independent con- 
tractors. These independent contractors 
had no authority to bind defendant cor- 
poration and the Court of Common 


VIRGINIA 


Pleas concluded, therefore, and the Su- 
preme Court affirmed, that defendant 
was not doing business in Pennsylvania 
so as to be subject to service of process. 


Swavely v. Vandegrift, 154 A. 2d 779. 
John J. McDevitt, 3rd, of Philadelphia, 
William M. Power, of Doylestown, Ber- 
nard J. Smolens, of Philadelphia, for 
appellants. Donald W. Van Artsdalen, 
of Doylestown, for appellees. Frederick 
E. Smith, of Doylestown, for S. H. 
French Distributors, Inc. William H. 
Lowery, Barnes, Dechert, Price, Myers 
& Rhoads, of Philadelphia, for Calcinator 
Corp. 





Defendant foreign corporation held subject to serv- 
ice of process in Virginia where its activities there 
constituted more than mere solicitation. 


The defendant in this case, a New 
Jersey corporation with its principal 
office and plants in that state, had 






309 


never been domesticated in Virginia. 
Defendant manufactured and sold heat- 
ing equipment, and maintained an agent 
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in Richmond whose primary duty was 
the solicitation of business. In addition, 
this agent made computations of heat 
loss, planned heating systems and supplied 
diagrams and drawings for use with 
applications for approval of the con- 
struction of houses and in the instal- 
lations of the systems. He regularly 
inspected the work, and other officers 
and servants of defendant, on successive 
occasions, inspected and modified the 
installations and corrected supposed faults 
which they found. 


Plaintiff alleged that the heating sys- 
tem designed and manufactured by de- 
fendant, and which plaintiff had installed 
in fifteen houses, was inadequate. Suit 
was commenced in the state court and 
substituted service was had by service 
upon the Secretary of the Common- 
wealth of Virginia. The case was re- 
moved to the District Court for the 
Eastern District of Virginia, and de- 
fendant challenged the jurisdiction of 
that court to render judgment in per- 
sonam against it. From a judgment 
overruling a motion to dismiss for lack 
of jurisdiction, defendant appealed to 
the United States Court of Appeals, 
Fourth Circuit. 


The Court of Appeals found that the 
activity of defendant in Virginia was 
sufficient to give the court jurisdiction. 
“If there be a jurisdictional requirement 
that the local activity consist of some- 
thing more than ‘mere solicitation,’ there 
was engagement in other kinds of ac- 
tivity. Since the cause of action arose 
out of the defendant’s activity in Vir- 
ginia, the witnesses were there and the 
subjects of the controversy were per- 
manently affixed to real estate in that 
state, fairness requires the defendant to 
be answerable there. Under these cir- 
cumstances, to deprive the plaintiff, a 
citizen of Virginia, of the right to try 
the cause in Virginia, rather than in 
New Jersey, would impose upon him 
an unreasonable burden which could not 
begin to be justified by any considera- 
tion of fairness to this defendant.” The 
judgment of the District Court was 
affirmed. 

Westcott-Alexander, Incorporated v. 
Dailey, 264 F. 2d 853. Edward E. Lane 
(Lane, Rogers & Paul, on the brief), for 
appellee and cross-appellant. Robert Can- 
tor (Cantor, McMullan & Cantor cn the 
brief), for appellant and cross-appellee. 


*taxation 


United States District Court holds it is without 

jurisdiction to consider effect, on constitutionality 

of Indiana Gross Income Tax, of failure of legisla- 

ture to reapportion senatorial and representative 
districts of the state. 


Plaintiffs filed a petition in the United 
States District Court, Northern District 
of Indiana, praying that the Indiana 
Gross Income Tax Law of 1933 be 
declared unconstitutional and that the 


defendants be restrained from collect- 
ing the tax from plaintiffs, Plaintiffs 
alleged that the last reapportionment 
of the senatorial and representative dis- 
tricts was in 1921, and that, since the 
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Constitution of Indiana provides for re- 
apportionment every sixth year, every 
act of the Legislature after 1927 is void 
and any action to collect the tax will 
be in deprivation of plaintiffs’ consti- 
tutional rights. 

The United States District Court 
pointed out that the plaintiffs had an 
adequate legal remedy available, the 
power of the ballot to correct any unreal- 
istic apportionment of the State Leg- 
islature which might exist. In the words 
of the Court: “We are here presented 
with a State political question in which 
the plaintiffs seek to invoke the Equity 
jurisdiction of this Federal Court. This 
Court has no jurisdiction to determine 


TENNESSEE 
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this question as the plaintiffs have ade- 
quate remedies at law available to them, 
and, what is more important, the Fed- 
eral sovereignty must not and shall not 
invade this bulwark of State sover- 
eignty.” Defendants’ motion to dis- 
miss was granted. 

Matthews et al. v. Handley et al.,* 
United States District Court, Northern 
District of Indiana, June 13, 1959. (Ap- 
peal filed in the United States Supreme 
Court, October 2, 1959; Docket No. 448. 
The motion to affirm granted and the 
judgment affirmed, 80 S. Ct. 256.) 


* The full text of this opinion is 
printed in the State Tax Reporter, 
Indiana, page 10,099. 





Unqualified foreign corporation engaged exclu- 
sively in interstate commerce held subject to excise 
and franchise taxes levied as a recompense for the 
protection afforded its substantial local activities. 


Plaintiff taxpayer brought suit to recover 
taxes paid under 1955 amendments to the 
Tennessee franchise and excise tax laws 
providing that an unqualified foreign cor- 
poration “doing business” in the state 
“shall as a recompense for the protection 
of its local activities and as compensation 
for the benefits it receives from doing 
business in Tennessee, pay the tax im- 
posed by this article.” Plaintiff operated 
a pipe line in interstate commerce, 405 
miles of which were in Tennessee, and 
maintained two compressor stations in the 
stite, two crews to service the line, and 
a substantial staff of administrative em- 
ployees in the City of Memphis. 

The Supreme Court of Tennessee re- 
garded as without merit the plaintiff's 
contention that the 1955 amendments 
applied only to corporations doing intra- 
state business in Tennessee. “The legis- 
lature must be presumed not to have 
intended to do a useless and vain thing; 
the corporations doing an intrastate busi- 
ness were already subject to taxation 
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without the 1955 amendment.” As to the 
taxpayer’s contention that the amend- 
ments were violative of the commerce 
clause of the Federal Constitution if 
applied to corporations exclusively in 
interstate commerce, the Court took the 
view that the amendments did not at- 
tempt to tax interstate commerce but 
were levied “as a recompense for the 
protection of the local activities, which 
are substantial.” The decree of the 
Chancellor, adverse to the taxpayer, was 
affirmed. 


Texas Gas Transmission Corporation 
v. Atkins,* 327 S. W. 2d 305. Edward 
P. Russell and J. Martin Regan, of 
Memphis, for appellant. George F. 
McCanless, Atty. Gen., Allison B. 
Humphreys, Solicitor General, of Nash- 
ville, Milton C. Rice, Asst. Atty. Gen., 
for appellee. 


* The full text of this opinion is 
printed in the State T ly 
Tennessee, page 10,054. 


Alabama — Alabama has adopted a new corporation law to be known as 
the “Alabama Business Corporation Act”. The Act, which repealed the old law, 
was approved and effective November 13, 1959. The new Act repealed the old 
law, and applies to all existing domestic and foreign corporations, retaining a 
number of the provisions of the old law and incorporating, with modifications, 
some of the features of the Model Business Corporation Act prepared by the 
Committee on Corporate Law of the American Bar Association. 


Michigan — Effective January 1, 1960, Public Act 276 (H. B. 648) of the 
1959 Legislature has increased the franchise tax rate from 4 to 5 mills per dollar 
of paid-up capital and surplus allocated to the state. The increased rate will be 
reflected for the first time in returns filed with the Michigan Corporation and 
Securities Commission on or before May 15, 1960. In addition, it is provided that 
the amendatory act will expire June 30, 1961. 

Senate Bill 1363 of 1959 reduced the use tax rate from 4% to 3%, effective 
January 1, 1960. 


New Jersey — Assembly Bill 715, effective with respect to taxes payable 
in 1960 and thereafter, provides that in lieu of the portion of the New Jersey 
franchise tax based on net worth and computed by allocation formulas, a tax- 


payer whose total assets amount to less than $150,000 may elect to pay the tax 
in accordance with a table of rates. These rates range from $25 for domestic 
corporations and $50 for foreign corporations where total assets are less than 
$18,000, to $223 for both domestic and foreign corporations where the total assets 
are up to $150,000. 


South Dakota — House Bill 626, Laws of 1959, provides that the name of 
a domestic corporation may not be the same as, or similar to, the name of an 
existing domestic corporation or qualified foreign corporation or a name the 
exclusive right to which is reserved. In addition, this act provided that the 
post office address of the corporation’s principal place of business in South 
Dakota must be stated in the articles of incorporation. 


Texas — H. B. 144, Laws of 1959, provides that every domestic and qualified 
foreign corporation which has not adopted the provisions of the Texas Business 
Corporation Act of 1955 shall file as a part of its Annual Report required to be filed 
for Franchise Tax purposes between January 1 and March 15, 1960, a statement 
setting forth the post office address of its initial registered office and the name of its 
initial registered agent at such address, and setting forth that the designation was 
authorized by resolution of the board of directors. The statement will not be effective 
until September 6, 1960, and no fee is charged for filing it. Failure to file the 
statement will subject the corporation to the various penalties provided for failure 
to file an annual report. 
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Qn wat 


a ppealed to the 
 $§upreme court 


The following cases previously digested in The Corporation Journal have 
been appealed to The Supreme Court of the United States.* 


FLORIDA. Docket No. 80. Scripto, Incorporated v. Carson, 105 So. 2d 755. 
(The Corporation Journal, December 1959—January 1960, page 294.) Interstate 
commerce—collection of use tax. Appeal filed May 27, 1959. Jurisdiction noted, 
October 12, 1959. (80 S. Ct. 52) 


INDIANA. Docket No. 448. Matthews et al. v. Handley, et al., United States 
District Court, Northern District of Indiana, June 13, 1959. (The Corporation 
Journal, February—March 1960, page 312.) Gross Income Tax—constitutionality. 
Appeal filed, October 2, 1959. December 7, 1959: “Per curiam: The motion to 
affirm is granted and the judgment is affirmed.” (80 S. Ct. 256) 


* Data compiled from CCH U. S. Supreme Court Bulletin. 
— or 


Discussions on Corporation Law 


Incorporate and Elect Subchapter S$? Pros and Cons for Proprietors and 
Partnerships, by Arthur B. Willis. The Journal of Taxation, August, 1959, pages 
66-70. 


Non-Profit Corporations Engaging in Commercial Enterprises, by Harold 
L. Waters. North Carolina Law Review, February 1, 1959, pages 198-200. 


Co-operative Apartment Corporations, by Edward F. McLaughlin. New 
York Law Journal, March 25, 1959, page 4. 


Proposed New Texas Trademark Statute, by Tom Arnold. 4 South Texas 
Law Journal, Fall-Winter, 1958, pages 1-15. 


The Stockholder’s Remedy of Corporate Dissolution, by James O’Malley 
Tingle. Montana State University Press, Missoula, 1959; 238 pages. 


The Social Functions of Private Corporations, by Sulpicio Guevara. Philip- 
pine Law Journal, September, 1959, pages 464-472. 


The California Antitrust Laws: A Comparison with the Federal Antitrust 
Laws, by Julian O. Von Kalinowski and John J. Hanson. 6 U.C.L.A. Law 
Review, July, 1959, pages 533-559. 


The Iowa Business Corporation Act, by Clarence Cosson. 45 Iowa Law 
Review, Fall, 1959, pages 12-45. 
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Alabama — A stockholder of a corporation is not personally liable for its 
delinquent ad valorem tax and no attempt should be made to collect it from 
him unless he has property belonging to the corporation in his possession. 
(Opinion of the Attorney General, State Tax Reporter, Alabama, {| 200-069.) 


Arkansas — The appointment of agent for service of process by a corpora- 
tion whose charter has been revoked may not be accepted by the Secretary of 
State. The corporation must pay its delinquent franchise taxes and be reinstated 
before the appointment may be accepted. (Opinion of the Attorney General, 
State Tax Reporter, Arkansas, { 4-006.) 


All new improvements to real property in excess of $100 are subject to 
assessment in the year after the improvements are made. The taxes are due and 
payable the year following the assessment, or two years after the improvements 


are actually made. (Opinion of the Attorney General, State Tax Reporter, 
Arkansas, J 24-016.) 


lowa — The State Tax Commission has no authority to require withhold- 
ing agents to withhold income tax from payments to partnerships or corpora- 
tions. Under the terms of the statute, withholding agents are required to with- 
hold from payments of gross income made to “nonresidents”. The definition of 
the term “nonresident” states that the term applies to “individuals”. (Opinion 
of the Attorney General, State Tax Reporter, Iowa, J 14-517.) 


Kentucky — If the activities of a foreign corporation in this state consist 
solely of soliciting orders for equipment which are filled in another state and 
then shipped into Kentucky for delivery and installation here, these activities 
are considered to be in interstate commerce and the corporation will not be 
liable for failure to register with the Secretary of State as provided by KKS271.055(3) 
and 271.385(2). (Opinion of the Attorney General, State Tax Reporter, Kentucky, 
{ 200-217.) 


Ohio— Beginning with the personal property tax returns to be filed for 
the year 1960, the Department of Taxation will, as a result of the United States 
Supreme Court decision in Youngstown Sheet & Tube Company v. Bowers and 
United States Plywood Corporation v. City of Algoma, 79 S. Ct. 383 (The Corpora- 
tion Journal, April—May 1959, page 215), consider all property, whether packaged 
or in bulk form, imported for use by an Ohio manufacturer as being prima facie 
taxable if it has reached its ultimate destination. Ultimate destination means 
the place where the property is to be used in manufacturing and there is kept 
available for use in the manufacturing processes of the importer-manufacturer. 
This approach will be taken even though the imports are still in their original 
packages; however, this change in policy is applicable only to imports for use, 
not imports for sale. As to the latter, the Department will adhere to the tradi- 
tional concepts that have been established as a result of litigation in the Ohio 
and United States Supreme Courts. (Letter from the Ohio Tax Commissioner 
to Commerce Clearing House, State Tax Reporter, Ohio, { 200-999.) 
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important matters 
For February and March 


This Calendar does not purport to be a complete calendar of all matters requiring 

attention by corporations in any given state. It is a condensed calendar of the 

more important requirements covered by the State Report and Tax Bulletins of 

The Cerporation Trust Company. Attorneys interested in being furnished with timely 

and complete information regarding all state requirements in any one or more states, 

including information regarding forms, practices and rulings, may obtain details from 
any office of The Corporation Trust Company or C T Corporation System. 


Alabuma — Annual Franchise Tax Return due between January 1 and March 
15.—Domestic and Foreign Corporations, 


Income Tax Return and Returns of Information at the Source due 
on or before March 15.—Domestic and Foreign Corporations. 

Annual Franchise Tax due April 1, but may be paid without penalty 
until April 30.—Domestic and Foreign Corporations. 


Alaska — Annual Report due between January 1 and March 1.—Domestic and 
Foreign Corporations. 


Income Tax Return due on or before March 15.—Domestic and For- 
eign Corporations. 


Arizona — Returns of Information at the Source due on or before February 
16.—Domestic and Foreign Corporations. 


Annual Statement of Mining Companies due between January 1 and 
April 1—Domestic and Foreign Corporations engaged in mining. 


Arkansas — Franchise Tax Report due on or before April 1.—Domestic and 
Foreign Corporations. 


California — Returns of Information at the Source due on or before February 
28.—Domestic and Foreign Corporations. 
Returns of Tax Withheld at the Source due on or before March 15.— 
Domestic and Foreign Corporations. 


Franchise (Income) Tax Return due on or before March 15.— 
Domestic and Foreign Corporations. 


Colorado — Returns of Information at the Source due on or before March 
15.—Domestic and Foreign Corporations. 


Connecticut — Annual Report due on or before March 1.—Domestic and 
Foreign Corporations. 


Income (Franchise) Tax Return and Payment due on or before 
April 1—Domestic and Foreign Corporations. 
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Delaware — Tentative or Estimated Corporation Income Tax Returns and 
Payments due on or before April 1.—Domestic and Foreign Corporations 
deriving income from business activities carried on in Delaware and from 
property located in Delaware. 


Final Corporation Income Tax Returns and Payments due on or 
before April 1—Domestic and Foreign Corporations deriving income from 
business activities carried on in Delaware and from property located 
in Delaware. 


District of Columbia— Returns of Information at the Source due on or 
before February 28—Domestic and Foreign Corporations. 


Dominion of Canada— Returns of Information at the Source due on or 
before February 29.—Domestic and Foreign Corporations. 


Georgia — Report of Resident Stockholders and Bondholders due on or before 
March 1.—Domestic and Foreign Corporations. 


Idaho — Returns of Information at the Source due on or before March 15.— 
Domestic and Foreign Corporations. 


Illinois — Annual Report due between January 15 and February 29.—Domestic 
and Foreign Corporations. 


Kansas— Returns of Information at the Source due on or before March 1.— 
Domestic and Foreign Corporations. 


Annual Report and Franchise Tax due on or before March 31.— 
Domestic and Foreign Corporations. 


Kentucky — Returns of Information at the Source due on or before March 15. 
—Domestic and Foreign Corporations. 


List of Resident Stockholders and Bondholders due on or before 
March 15.—Domestic and Foreign Corporations. 


Lovisiana — Returns of Information at the Source due on or before February 
15.—Domestic and Foreign Corporations. 

Capital Stock Statement due on or before March 1.—Foreign Corporations. 

Maine — Annual License Fee due on or before March 1.—Foreign Corporations. 


Massachusetts — Excise Tax Return due on or Before March 15.—Domestic and 
Foreign Corporations. 


Minnesota — Income Tax Return due on or before March 15.—Domestic and 
Foreign Corporaticns. 


Annual Report due between January 1 and April 1.—Foreign Companies. 
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Mississippi— Income Tax Return due on or before March 15.—Domestic and 
Foreign Corporations. 


Missouri— Returns of Information at the Source due on or before March 1.— 
Domestic and Foreign Corporations. 


Annual Fanchise Tax Report due on or before March 1.—Domestic 
and Foreign Corporations. 


Montana — Annual Report of Capital Employed due between January 1 and 
March 1.—Foreign Corporations qualified after February 27, 1915. 


Corporation License (Income) Tax Return due on. or before March 
31.—Domestic and Foreign Corporations. 


Annual Report due on or before March 1.—Domestic. and Foreign 
Corporations. 


Nebraska — Statement to Tax Commissioner due on or before March 1.— 
Foreign Corporations. 


Nevada— Annual Statement of Business due not later than the month of 
March.—Foreign Corporations. 


New Hampshire — Annual Return due on or before April 1—Domestic and 
Foreign Corporations. 


Franchise Tax due on or before April 1—Domestic Corporations. 


New Mexico — Annual Report and Franchise Tax Return due on or before 
March 15.—Domestic and Foreign Corporations, 


Returns of Information at the Source due on or before April 1.— 
Domestic and Foreign Corporations. 


New York — Returns of Information at the Source due on or before February 


e 28.—Domestic and Foreign Corporations. 
Annual Franchise Tax Report and Tax of Real Estate Corporations 
due between January 1 and March 1—Domestic and Foreign Real Estate 
y Corporations. 
s. North Carolinag— Income Tax Return due on or before March 15.— Do- 
mestic and Foreign Corporations. 
1S. 
North Dakota— Annual Report due on or before April 1—Foreign Corpo- 
nd rations. 
Ohio — Annual Franchise Tax Report and Franchise Tax due between January 
nd 1 and March 31— Domestic and Foreign Corporations. 
Annual Statement of Proportion of Capital Stock due between January 
2s. 1 and March 31.—Foreign Corporations. 
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Oklahoma — Returns of Information at the Source due on or before February 
15.—Domestic and Foreign Corporations. 
Income Tax Return due on or before March 15.—Domestic and 
Foreign Corporations. 


Oregon — Returns of Information at the Source due on or before February 
15.—Domestic and Foreign Corporations. 
Annual Summary of Taxes Withheld at the Source due on or before 
February 16.—Domestic and Foreign Corporations. 


Rhode Island — Annual Report due during February —Domestic and Foreign 
Corporations. 


South Carolina — Annual License Tax Report and Tax due on or before 
March 31.—Domestic and Foreign Corporations. 
Income Tax Return and Returns of Information at the Source due 
on or before March 15.—Domestic and Foreign Corporations. 


South Dakota — Annual Capital Stock Report due before March 1.—Foreign 
Corporations. 


Texas — Annual Franchise Tax Report due between January 1 and March 15. 
—Domestic and Foreign Corporations Using the Long Form Portion of 
the Report. 


United States — Returns of Information at the Source due on or before Feb- 
ruary 28.—Domestic and Foreign Corporations. 
Income Tax Return and one-half of balance of tax due on or before 
March 15.—Domestic and Foreign Corporations having an office or place 
of business in the United States. 


Vermont — Returns of Information at the Source due on or before February 
15.—Domestic and Foreign Corporations. 
Annual Report due before March 1.—Domestic Corporations. 
Extension of Certificate of Authority due before April 1.—Foreign 
Corporations. 


Virginia — Returns of Information at the Source due on or before February 
15.—Domestic and Foreign Corporations. 
Annual Franchise Tax due March 1.—Domestic Corporations. 
Annual Registration Fee due on or before March 1—Domestic and 
Foreign Corporations. 
Annual Report due between January 1 and March 1.—Domestic and 
Foreign Corporations. 


Wisconsin — Income Tax Returns and Returns of Information at the Source 
due on or before March 15.—Domestic and Foreign Corporations. 
Annual Report due between January 1 and March 31.—Domestic and 
Foreign Corporations. 
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ementary literature 


In connection with its various activities The Corporation Trust Company 

publishes the following supplemental pamphlets, any of which will be 

sent without charge to readers of The Journal. Address The Corporation 
Trust Company, 120 Broadway, New York 5, N. Y. 


Heads I Win, Tails You Lose. An explanation of the possible consequences to 
the corporation which takes a chance [?] on doing business in states 


outside the state of its incorporation without complying with governing 
laws, rulings and regulations. 


Spot Stocks Mean More Sales. A review of the advantages and dangers of using 
spot stocks at strategic shipping centers to bolster and increase sales. 


Corporate Tightrope Walking. Of interest to counsel for and the officers of any 
corporation carrying on business in interstate commerce. 


Agent for Process. Case histories of corporation officials who suddenly found out 
that trouble can take funny bounces when statutory representation is 
entrusted to a business employee. 


Corporate Confusion. A discussion of the wriggling, twisting, seemingly opposite 
court decisions which make building a pattern for out-of-state operations 
by a corporation a risky business these days. 


A Pretty Penny ... Gone! What it can cost a corporation—as shown by actual 
court cases—if its agent cannot be found when service of process is attempted. 


Some Contracts Have False Teth. Interesting case-histories showing advisa- 
bility of getting lawyer’s advice before contracting for work outside home 
state, even for federal government. 





FOR LAWYERS ONLY 
The following C T publications are available only to members of the Bar. 


What Constitutes Doing Business. A 133-paye book containing texts 
of statutory definitions of “doing business” by a corporation .. . all- 
state discussions, with citations, of 49 “doing business” subjects .. . 
citations to service of process cases (as distinguished from cases relating 
to qualification), listed according to subject and classified according to 
whether service was sustained or set aside. 


Suppose The Corporation’s Charter Didn’t Fit! Shows how charter 
provisions which suit well enough at time of organization may be handi- 
caps for the corporation in later life — and some measures to avoid them 
that a lawyer may help his client to take. 
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The Corporation Journal is published by The Corporation Trust 
Company bi-monthly, February, April, June, August, October 
and December. Its purpose is to provide, in systematic and 
convenient form, brief digests of significant current decisions of 
the courts, and the more important regulations, rulings or opin- 
ions of official bodies, which have a bearing on the organization; 
maintenance, conduct, regulation, or taxation of business cor- 
porations. It will be mailed regularly, postpaid and without 
charge, to lawyers and accountants upon written request to any 
of the company’s offices. 








